
 1 

Terms of Sale effective 26 May 2006 

TERMS OF SALE 
1. Definitions 

In these terms: 

CHEP means CHEP Australia Limited ABN 11 117 266 323 (and its successors and 

assigns); 

Customer means any person, firm or corporation to whom Goods are sold by CHEP and 

its legal personal representatives, successors and permitted assigns; 

Goods means any goods sold by CHEP from time to time and includes each part of those 

goods; and 

Manufacturer means any person, firm or corporation from whom CHEP obtains either 

Goods or the materials used to construct Goods, and its legal personal representatives, 

successors and permitted assigns. 

2. Application of these terms

(a) Each order or request by the Customer to purchase Goods from CHEP constitutes 

an offer by the Customer to acquire the Goods on these terms. A contract is made 

only on acceptance of the order or request by CHEP, which may be by the supply of 

all or part of the Goods ordered by the Customer. 

(b) Where CHEP supplies all or part of the Goods ordered or requested by a Customer, 

these terms are incorporated into that order or request and every subsequent order 

or request for the purchase of Goods by that Customer from CHEP. 

3. Manufacturer

(a) The Customer acknowledges that: 

(1) CHEP is dependent on the Manufacturer for quotations, supply, delivery 

dates, specifications and all other things relevant to the Goods or, where the 

Goods are manufactured by CHEP, to the materials used for their 

manufacture; and 

(2) the Manufacturer may reserve the right to alter the design or specifications of 

Goods or materials supplied to CHEP, and may deliver Goods or materials to 

CHEP which vary to a minor degree from their specifications. 

(b) Subject to clause 9, CHEP is not in any way liable to the Customer for any liability 

which may arise from changes to Goods that are contracted to be supplied, or failure 

to meet specifications, where the changes or failure are caused by the Manufacturer 

implementing the changes in or varying the specifications of the Goods or materials 

delivered by the Manufacturer to CHEP. 

(c) Subject to clause 9, CHEP is not liable to the Customer for any information or other 

thing received from a Manufacturer and passed on to the Customer. 

4. Payment terms

(a) The Customer must pay to CHEP the full purchase price for the Goods, shown on 

the invoice given by CHEP to the Customer, within 7 days of the date of the invoice, 

without reduction or deferment on account of any claim, counterclaim or set-off. 

(b) If the Customer does not pay the money owed within 7 days of the date of the invoice, 

the Customer must pay interest on the overdue amount at the Commonwealth Bank 

of Australia Corporate Overdraft Reference Rate from the date of the invoice until 

payment in full. If any amount becomes overdue, all amounts recorded on the 

Customer’s account are deemed to be immediately due and payable. The Customer 

must pay all costs and expenses (including legal costs on a solicitor and own client 

basis) which may be incurred by CHEP in the attempted recovery of the overdue 

amounts. 

(c) Notwithstanding any other clause in these terms, to the extent that any supply made 

under or in connection with this agreement is a taxable supply (as defined by the A 

New Tax System (Goods and Services Tax) Act 1999), the Hirer must pay to CHEP, 

in addition to the consideration provided for under this agreement for that supply 

(unless it expressly includes GST) an amount (additional amount) equal to the 

amount of that consideration (or its GST exclusive market value) multiplied by the 

rate at which GST is imposed in respect of the supply. The Hirer must pay to CHEP 

the additional amount at the same time as the consideration to which it is referable. 

5. Property in Goods purchased

(a) Unless otherwise agreed in writing by CHEP, no legal or equitable title to the Goods 

passes to the Customer until the Customer has paid to CHEP: 

(1) the full price for the Goods; and

(2) the purchase price for all Goods previously supplied by CHEP to the 

Customer. 

(b) Until the legal and equitable title to the Goods passes to the Customer, the Customer:

(1) holds the goods as bailee of CHEP returnable at the will of CHEP and without 

prior demand by CHEP; 

(2) without limiting clause 5(b)(1), on demand by CHEP, must immediately deliver 

up the Goods to CHEP; 

(3) authorises CHEP to enter the premises where the Goods are stored for the 

purposes of taking possession of them; and 

(4) must not purport to sell, transfer, assign or otherwise dispose of any right, title 

or interest in the Goods to any other person. However, until CHEP exercises 

its right to recover possession of the Goods, the Customer may, but only to 

the extent necessary for the ordinary course of the Customer’s business, deal 

with the Goods and pass title to a purchaser of the Goods. 

(c) The Customer must indemnify CHEP for any damage arising from or in connection 

with the recovery of possession of the Goods by CHEP. 

(d) Until payment in full for the Goods and of all other amounts owing by the Customer 

to CHEP, if the Customer sells any of the Goods: 

(1) the Customer must:

(a) deposit all proceeds of sale in a separate and identifiable bank 

account; 

(b) not mix the proceeds with any other money; and

(c) account to CHEP for the proceeds; and

(2) CHEP may trace all proceeds of sale of the Goods received by the Customer 

through the relevant account or any other account maintained by the 

Customer. 

6. Delivery and risk 

(a) Subject to clause 6(b), risk of loss or damage to the Goods passes to the Customer 

when the Goods are placed at the Customer’s disposal at CHEP’s premises. 

(b) CHEP may agree to arrange carriage of the Goods for the Customer, but will only 

do so as the Customer’s agent. In that case, delivery will occur and risk will pass 

when the Goods are placed at the carrier’s disposal. The Customer must pay 

CHEP’s charges for carriage incurred on the Customer’s behalf. 

(c) CHEP may agree to sell and deliver the Goods to the Customer without making a 

separate charge for delivery. In that event, delivery occurs and risk passes to the 

Customer when: 

(1) the Goods are left at the premises which the Customer nominated; and

(2) without limiting any other means, an acknowledgment of delivery is executed 

by a person apparently employed by the occupier of the premises. An 

executed acknowledgment is conclusive evidence of delivery. 

(d) The Customer acknowledges that any agreed or stated delivery period is an 

indication only of the anticipated period for delivery of the Goods and that such an 

agreement does not make time of the essence of these terms. The Customer is not 

relieved of the obligation to accept the Goods because of any delay in delivery. 

(e) If CHEP decides that it is or may be unable to deliver the Goods within a reasonable 

time or at all, CHEP may at its sole discretion terminate the agreement with the 

Customer and the Customer will have no claim against CHEP for any damage, loss 

or expense. 

(f) CHEP reserves the right to deliver the Goods by instalments and to invoice the 

Customer for each instalment of Goods delivered where, in the opinion of CHEP, it 

is reasonable to do so. Failure by the Customer to pay for any instalments will entitle 

CHEP to withhold delivery of any remaining Goods. 

7. Description of Goods 

(a) Subject to clause 9, CHEP has no obligation to the Customer in respect of the 

quality, condition, performance, fitness for a particular purpose or any other 

characteristic of the Goods. 

(b) If the Customer requests CHEP to manufacture the Goods and CHEP provides to 

the Customer a design, drawing or a sample of the Goods to be manufactured, 

failure by the Customer to notify CHEP within 5 business days of delivery of any 

inconsistency between the Customer’s specifications for the Goods or any other 

requirements of the Customer and the design, drawing or sample will be deemed to 

be an acceptance by the Customer of the Goods having been manufactured in 

accordance with the design, drawing or sample. 

(c) The Customer acknowledges that the specifications for the Goods assume 

variations and tolerances dependent on the nature of materials and methods of 

construction used. The Customer acknowledges that it is the Customer’s obligation 

to enquire prior to entering into these terms as to variation and tolerance levels for 

the Goods which may be relevant to the Customer’s requirements and how they may 

be affected by differences in use or wear and tear on the Goods. 

8. Sale of pallets 

(a) The Customer acknowledges that CHEP does not sell pallets painted with its 

distinctive blue colour and marked with the "CHEP" logo. When a Customer 

purchases pallets from CHEP, unless they are made especially for the Customer, 

the Customer acknowledges that the pallets may be second-hand CHEP pallets with 

the blue colour over sprayed with white or another colour. 

(b) Except where pallets sold by CHEP are described as “new”:

(1) CHEP does not give any warranties as to the history of use, age, condition or 

state of repair of the pallets; and 

(2) the Customer acknowledges that the pallets may be damaged and that it must 

inspect all pallets purchased and rely on its own skill and judgment as to the 

suitability of the pallets for any use to which they may be put. 

(c) The Customer acknowledges that no food or other produce for personal use or 

consumption should be brought into contact with pallets. 

9. Exclusion of warranties 

(a) CHEP accepts liability for all warranties implied under the Trade Practices Act 1974 

or any other legislation (such as the Fair Trading Acts (or equivalent legislation) in 

each State and Territory) the effect of which cannot be excluded. All warranties and

conditions that are capable of exclusion and would, apart from this provision, form 

part of these terms, are expressly excluded. Except where by legislation liability may 

not be limited, or where a limitation of liability would otherwise render CHEP liable 

to a penalty, CHEP’s liability for breach of terms which cannot be excluded is limited 

to replacement or repair, at CHEP’s option, of the Goods or payment of the costs of 

replacing or repairing the Goods. 

(b) Subject to clause 9(a), except in respect of legislation which cannot be excluded 

because it would make this clause illegal, or in circumstances where the inclusion of 

this clause would otherwise make CHEP liable to a penalty, the Customer releases 

CHEP from and indemnifies CHEP against any claim that is made against CHEP for 

damages or otherwise in respect of: 

(1) any loss, damage, death or injury arising from negligence or otherwise 

caused directly or indirectly by or arising out of the use or condition of any 

Goods sold to the Customer; 

(2) the exercise by CHEP of any of its rights; or

(3) the performance or delay in performance by CHEP of any of its obligations to 

the Customer. 

This indemnity includes all costs and expenses incurred by CHEP in investigating or 

defending the claims, including legal costs on a solicitor and own client basis. 

10. Force majeure 

CHEP is not liable for any delay, breach or default under these terms in circumstances 

where the delay, breach or default is caused by anything beyond CHEP’s control, whether 

or not CHEP may have been able to foresee the occurrence of the thing or had taken steps 

to avoid any of its consequences. During any delay, CHEP’s obligations under its 

agreement with the Customer are suspended. 
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11. Replacement of previous terms 

These terms replace any other terms of sale previously in force between CHEP and the 

Customer. No variation of these terms binds either party unless confirmed by a CHEP 

director in writing. 

12. Changes to terms 

CHEP may change these terms at any time. CHEP must give the Customer written notice, 

signed by a CHEP Director, of the changes. By ordering additional Goods from CHEP after 

notification of any changes, the Customer accepts and is bound by the changed terms in 

respect of all purchases of Goods as from that date. 

13. Giving notices 

(a) A notice to be given or an invoice to be issued by CHEP under these terms may be 

given or issued by: 

(1) leaving it at or posting it to the Customer’s address last notified in writing to 

CHEP and is taken as given at the time it is left or, if posted, on the next 

business day after it is posted; 

(2) sending it over the internet to the Customer’s email address last notified in 

writing to CHEP, and is taken as given: 

(A) if sent prior to 4.00pm, at the close of that business day; or

(B) if sent after 4.00pm, at the commencement of the next business day; 

or 

(3) sending it by facsimile to the Customer’s facsimile number last notified in 

writing to CHEP, and is taken as given when transmitted to the Customer. 

(b) A facsimile is regarded as legible unless the Customer telephones CHEP within 2 

hours after the transmission is received or regarded as received and informs the 

sender that it is not legible. 

14. Severance 

Any provision or part of a provision, or the application of any provision or part of a provision, 

of these terms which is void, illegal or unenforceable, or which would or may render CHEP 

liable to a penalty if it were included as part of these terms in any jurisdiction, must be 

severed from these terms. Any severance does not affect the validity, legality or 

enforceability of that provision or the relevant part of that provision in any other jurisdiction 

or of the remaining provisions in that or any other jurisdiction. 

15. No waiver 

Waiver by CHEP of a breach of these terms or of any right or power arising on a breach of 

these terms must be in writing and signed by CHEP. A right or power created or arising on 

a breach of these terms is not waived by any failure to exercise or delay in exercising, or a 

partial exercise of, that or any other right or power. 

- - - - - - - - - - - - - - - 




